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Abstract

The Invalidation Criteria in Jordanian Civil Procedure Law
(A Comparative Study with the Egyptian Civil and

Commercial Pleadings Law)
Prepared by : Yousif Salem Tayem
Supervised by Prof. Dr. Mohammad Yousif Al-Zubi .

The legislator established objective rules for the judicial litigations,
as well as formal litigations, in order to enable the litigators to abide by
them in the proper way and in compliance with the requirements of the
law.

Therefore, all the procedural actions are governed and subject to
the law , in terms of their legality, soundness and consequences .

Even though, the procedural rules enacted by the legislator are of
no importance if not supported by guarantees that the litigants respect
the implementation of these rules in the due legal form. As a result, the
legislator is extremely interested in imposing certain penalties that
secure the seriousness and effectiveness of these rules, through the
imposition of certain penalties on the procedural actions going against the
law.

In this respect, the penalties determined by the legislator may be
positive ones by imposing a penalty upon the party causing a violation to
the provisions of the law, such as the financial fine. On the other hand,
they may be negative penalties in the form of preventing the breaching
action having entailed impacts, as well as the invalidation provided by
Articles (16, 24, 25, 26, 110, 133) of the Jordanian Civilian Trials Law.

What is of interest to me in this research regarding these penalties
Is the last part which entails the invalidation of the procedural action that
is in breach of the law . The invalidation is a penalty prescribed in the
civil procedure law entailed by the non-execution of the provisions of the
law , or by the non-availability of the required elements for the veracity
of the procedural action ; or due to the fact that the procedure had been
done improperly . This will lead to the action not producing its legal
effects .

www.manaraa.com



In the light of establishing invalidation as a penalty for breaching
the procedural actions , the following question shall arise : Is it fair to
decide invalidity whenever judicial procedures are violated |,
which will result in eliminating the objective right in many cases as a
result of these procedures, which are originally intended to direct the
rightful party to the track that leads his/her approach to his/her rights ?
Further , if it was said the invalidity will not be taken into consideration ,
will this no result into the uselessness of the basic Does and do Not’s of
the law , rendering it impossible to the procedural system to run in the
desired direction ?

In my belief , the success of any legislation is dependent on
reconciliation between the two above-stated consideration in organizing
the invalidity and finding a balancing point in the implementation thereof
, that does not cause one consideration to transcend the other ; which will
be realized through initiation of a defined and blatant criterion for the
invalidity of the procedural action .

From this very point comes the importance of studying the
invalidity and illustrating its different criteria. This is vital in order to
know the practical value of the rules and procedures of the lawsuit. Such
rules should remain merely theoretical ones. Rather, they should entail
penalties if breached , which will determine the value o of the action that
went against them , the degree of their effectiveness and procedural role
in the course of the lawsuit and the realization of the desired purpose by
Issuing a decisive judgment ruling into its invalidity . However , the form
should not override the content , which will be achieved by initiating a
criterion for the invalidity of the procedural action .One thw other hand |
chose writing in the invalidation crieria for the reasons stated earlier,
based on the fact that invalidation is one of the most important, delicate
and sensitive topic of the law in general , due to its irrelativeness to every
procedure and course of action in the lawsuit .

In this respect , I ask the following question :

Did the Jordanian legislator establish a clear and specific standard
for the invalidity of the procedural actions that are in breach of the
specified bases of the Civil Procedure Law ? If the answer is “yes” , had
the Judicial judgment in Jordan observed such criterion , or were they
hesitating , so that they were sometimes stringent, other times loose in
applying it to other judgments ? On the other hand , did the jurisdiction in
Jordan enrich this topic by its scrutiny and define its position thereto ?
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To begin with , | say that the Jordanian legislator did not provide
texts in the Civil Procedure Law that tackle the invalidation topic , as
much as the Egyptian Law . Nonetheless , many criteria were made to
invalidate the procedural action . That is , if the law provided for the
invalidity of the action , if the action contained a substantial fault , and
resulted in a damage to the litigant; and if it affected the private interests
of the litigants . The Jordanian legislator established these standard within
the provisions of Articles (24, 25, 26) which take into account the
general legality of the invalidation .

Reviewing the Egyptian civil and commercial pleadings law , |
could find that the invalidation was mentioned in Articles (20- 25) , as
well as other various articles . The Egyptian legislator made the public
order a criterion for invalidation if it was concerned with the public
interest — the view taken into consideration by the Jordanian legislator , as
| said earlier. The Egyptian legislator further established two criteria for
the invalidation , if the case had to do with the private interest of the
litigants , namely ; when the law provides explicitly for the invalidation a,
and if the procedure contained a fault causing non-realization of the
purpose of such procedure .

Due to these reasons , | preferred choosing the Egyptian Civil and
Commercial Pleading Law for drawing a comparison with the Jordanian
Civil Procedure law because it forms a new and holistic methodology in
terms of invalidation , and due to the difference of one standard from
another established by the Jordanian legislator , in the even such
invalidation is related to the private interests of the litigants .

This may offer the chance to explore the characteristics of the
Egyptian Civil and Commercial Pleadings Law , and make good use of .

Further , | found that the invalidation of the procedural action , in
general , and despite its tremendous importance, was not given as much
attention by the juristic research as the objective invalidity , in particular ,
in Jordan . In fact , one can barely find much research ,, in this topic .
Rather , | found that the orders of the Cassation Court of Jordan had been
in line with the legislator in applying the invalidity criteria in certain
issues , whereas it did not comply with them in other issues . In other
words the Court was very strict in applying these criteria , while the
legislator was not . Inversely , in certain issues , the legislator was very
strict while the court was not .
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